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DIQEST: 

GSA a c t e d  u n r e a s o n a b l y  i n  f a i l i n g  t o  r e f e r  t o  
S B A  f o r  c e r t i f i c a t e  o f  c o m p e t e n c y  i t s  r e j e c t i o n  
o f  s m a l l  b u s i n e s s  l o w  b i d d e r ,  who s u b m i t t e d  a 
b i d  r e s p o n s i v e  o n  i t s  f a c e ,  b u t  w h i c h  GSA 
e r r o n e o u s l y  r e j e c t e d  a s  n o n r e s p o n s i v e ,  b e c a u s e  
GSA d i d  n o t  b e l i e v e  b i d d e r  w o u l d  c o m p l y  w i t h  
s p e c i f i c a t i o n - - a  m a t t e r  o f  b i d d e r  r e s p o n s i b i l -  
i t y ,  n o t  r e s p o n s i v e n e s s .  H o w e v e r ,  t e r m i n a t i o n  
o f  c o n t r a c t  i s  n o t  r e c o m m e n d e d  b e c a u s e  i t  h a s  
b e e n  s u b s t a n t i a l l y  p e r f o r m e d .  

B e a v e r  L i n o l e u m  6 T i l e  C o . ,  I n c .  ( B e a v e r ) ,  p r o t e s t s  t h e  
r e j e c t i o n  o f  i t s  b i d  a s  n o n r e s p o n s i v e  u n d e r  i n v i t a t i o n  f o r  . 

b i d s  ( I F B )  No. GS-03-84-B-0046, a s m a l l  b u s i n e s s  s e t - a s i d e ,  
i s s u e d  by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  ( G S A ) ,  
P h i l a d e l p h i a ,  P e n n s y l v a n i a ,  f o r  t h e  i n s t a l l a t i o n  o f  c a r p e t  
t i l e  a t  a f e d e r a l  b u i l d i n g  i n  P h i l a d e l p h i a .  

B e a v e r  was t h e  low b i d d e r  o n  t h e  T F B .  S h o r t l y  a f t e r  
b i d  o p e n i n g ,  some c a r p e t  m a n u f a c t u r e r s  i 2 f o r m e d  GSA t h a t  
B e a v e r  was n o t  g o i n g  t o  p r o v i d e  c a r p e t  t i l e  t h a t  was " f u s i o n  
b o n d e d . "  S u b p a r a g r a p h  5 .1 .1  o f  s e c t i o n  0 9 6 9 0  o f  t h e  s p e c i f -  
i c a t i o n  r e q u i r e s  c a r p e t  t i l e  t o  b e  o f  " f u s i o n  b o n d e d  c o n -  
s t r u c t i o n . "  GSA t h e n  m e t  w i t h  B e a v e r  a n d  a r e p r e s e n t a t i v e  
o f  t h e  m a n u f a c t u r e r  o f  t h e  c a r p e t  t i l e  w h i c h  B e a v e r  was 
g o i n g  t o  u s e  t o  p e r f o r m  t h i s  c o n t r a c t  t o  d i s c u s s  t h i s  
a l l e g e d  n o n c o m p l i a n c e .  B e a v e r  i n d i c a t e d  t h e n  a n d  c o n t i n u e s  
t o  a s s e r t  t h a t  t h i s  c a r p e t  t i l e  i s  " f u s i o n  b o n d e d . "  GSA 
d i s a g r e e s .  B a s e d  u p o n  i t s  t e c h n i c a l  r e v i e w ,  GSA r e j e c t e d  
Beaver a s  " n o n r e s p o n s i v e "  a n d  a w a r d e d  t h e  c o n t r a c t  t o  t h e  
s e c o n d  l o w  b i d d e r .  S i n c e  B e a v e r ' s  b i d ,  o n  i t s  f a c e ,  t o o k  n o  
e x c e p t i o n  t o  t h e  I F B  r e q u i r e m e 2 t s ,  i t s  b i d  c l e a r l y  w a s  
r e s p o n s i v e .  4 9  Comp. Gen.  5 5 3 ,  5 5 6  ( 1 9 7 0 ) ;  I n t e r n a t i o n a l  
A l l i a n c e  o f  S p o r t s  O f f i c i a l s ,  B - 2 1 1 8 3 1 ,  Mar. 6 ,  1 9 8 4 ,  8 4 - 1  
C . P . D .  1 2 7 1 .  GSA e f f e c t i v e l y  f o u n d  t h a t  B e a v e r  was n o t  a 
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responsible contractor because GSA believed that the bidder 
intended to perform the contract in a manner inconsistent 
with the specifications. Federal Aviation Administration, 
Request for Advance Decision, B-185071, Dec. 10, 1975, 75-2 
C.P.D. 1 3 8 7 .  

Beaver is a small business. The Small Business Act, as 
amended, provides that a small business. may not be precluded 
from an award on the basis of a nonresponsibility determina- 
tion without referral of the matter to the Small Business 
Administration (SBA) for final disposition under certificate 
of comP”’ency procedures. - See Small Business Act, 15 
u.s:- 77(b)(7) (1982). Consequently, GSA’s rejection of 
Beavz- , 3id effectively on the basis of nonresponsibility 
without referral to the SBA is unreasonable and tantamount 
to arbitrary and capricious action. Environmental Growth 
Chambers, B-201333, Oct. 8, 1981, 81-2 C.P.D. 1 286. 

Beaver‘s protest therefore is sustained. However, GSA 
has indicated that notice to proceed on this contract was 
issued on July 25, 1984, and that the work is to be 
completed by November 22, 1984. Consequently, we do not 
believe termination of this substantially completed contract 
would be in the government‘s best interest. 

v .  Comp t r o ller Genera 1 
of the United States 




